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Recommendations

n
COMMITMENT TO RECONCILIATION AND UNITY

The Commission, believing that reconciliation is a process vital and necessary for enduring peace and stability, invites fellow South Africans to:

•

accept our own need for healing;

•

reach out to fellow South Africans in a spirit of tolerance and 




understanding;
•

work actively to build bridges across the divisions of language, faith 



and history;

•

strive constantly, in the process of transformation, to be sensitive to 



the needs of those groups which have been particularly disadvantaged 


in the past, specifically women and children;

•

encourage a culture of debate so that, together, we can resolve the 



pressing issues of our time;

•

initiate programmes of action in our own spheres of interest and 



influence, whether it be education, religion, business, labour, arts or 



politics, so that the process of reconciliation can be implemented from 


a grassroots level;

•

address the reality of ongoing racial discrimination and work towards a 

non-racial society;

•

call upon leaders in local, provincial and national government to place 


the goal of reconciliation and unity at the top of their respective agendas.
In order to give expression to this commitment, we request the President of South Africa to call a National Summit on Reconciliation, not only to consider the specific recommendations made by the Commission, but to ensure maximum involvement by representatives of all sectors of our society in the pursuit of reconciliation.

The Summit should be held towards the end of 1999. In this way South Africa, on the eve of the new millennium, should re-commit itself to a future characterised by reconciliation and unity by: –

•

re-looking at the haunting memories of conflicts and division;

•

opening our eyes to the legacies of the past.

n
Introduction
1


The Promotion of National Unity and Reconciliation Act (the Act) required the Truth and Reconciliation Commission (the Commission) to make recommendations with regard to the creation of institutions conducive to a stable and fair society and the institutional, administrative and legislative measures which should be introduced to prevent the commission of human rights violations.1 

2

However, the Act goes further and grants the Commission powers to make 
recommendations concerning any matter with a view to promoting or achieving national unity and reconciliation. It is with this in mind that this chapter begins with a statement entitled “Commitment to Reconciliation and Unity”. It is the conviction of the Commission that the goal of reconciliation remains elusive and deserves central importance. This section of the report will also incorporate specific recommendations which, in the opinion of the Commission, contribute to the common search for reconciliation and unity.
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These are followed by a series of recommendations related to specific areas of the public and private sectors that the Commission believes could assist in the consolidation of democracy and the building of a culture of human rights. Although separately itemised, all the recommendations in this chapter should be seen as part of a whole and as contributing to the quest for overall stability and peace in South African society. It is important to state explicitly that there is a need for sensitivity to the particular issues pertaining to women and children.

n
Reconciliation and unity
4

A common criticism of the Commission is that it has been strong on truth but has made little or no contribution to reconciliation.

5


History will judge whether or not this particular criticism is accurate. It is, nevertheless, worth making two points in this regard. The first is that, while truth may not always lead to reconciliation, there can be no genuine, lasting reconciliation without truth. Certainly, lies, half-truths and denial are not a desirable foundation on which to build the new South Africa. Second, it is readily conceded that it is not possible for one commission, with a limited life-span and resources, on its own to achieve reconciliation against the background of decades of oppression, conflict and deep divisions.

6


The Commission accepts that, if reconciliation and unity are to become a reality in South Africa, the energy and commitment of all of its people will be required. While the Commission may have made a small contribution to laying some foundation stones, proactive steps from all institutions, organisations and individuals will be required if the building is to be completed.

7

During the life of the Commission, Commissioners and staff travelled the length and breadth of South Africa. Hearings were held in rural towns and urban cities – in small church halls and large, dignified city halls, in the offices of non-governmental organisations (NGOs), school classrooms, town halls and magistrates’ courts. Sometimes attendance was quite small – an intimate community huddled together in grief and memory. On other occasions, halls have been packed to overflowing. The largest audience, in a Port Elizabeth township, consisted of three and a half thousand people, with long queues of people waiting to take the places of those who left. Most times the mood was sombre and dignified; at others, there was an undercurrent of anger. Yet always there was an awareness of a spirit of compassion and acceptance which enabled victims to talk freely and in their own language.
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Above all, the Commission tried to listen, really to listen – not passively but actively – to voices that for so long had been stilled. And as it listened to stories of horror, of pathos and of tragic proportion, it became aware again of the high cost that has been paid by so many for freedom. Commissioners were almost overwhelmed by the capacity of human beings to damage and destroy each other. Yet they listened, too, to stories of great courage, concluding often with an astonishing generosity of spirit, from those who had for so long carried the burden of loss and tragedy. It was often a deeply humbling experience.
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The Commission also listened to perpetrators describing in awful detail the acts of terror, assassination and torture that they inflicted on so many over so long a period. Here the mood was very different. Encouraging, though, were the expressions of remorse and a seeking for forgiveness on the part of some of those who applied for amnesty.
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In this complicated process of conflict and pain, the Commission often became aware that one of the most destructive legacies of the past is the labelling of sometimes innocent people as ‘informers’ or collaborators. Individuals and their families were killed, assaulted, harassed and ostracised as a result of this stigmatisation. Many people still live with the daily experience of rejection because they were identified as informers during the period of the Commission’s mandate. The problem is complex and not readily resolved and the Commission was unable, in the vast majority of cases, to prove or disprove such allegations. However, the ongoing persecution of these so-called informers is a serious hindrance to the process of reconciliation.
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After so long a journey with so many different and challenging experiences, the Commission concluded that all of South Africa – rural, urban, black, white, men, women and children – had been caught up in oppression and resistance that left no one with clean hands. Reconciliation is necessary for all, because all need to be healed.

12


These experiences and conclusions reinforced the view that reconciliation is not something that the Commission alone can achieve. The Commission believes that reconciliation without cost and pain is cheap, shallow and must be spurned. Those who, through the Commission, witnessed the scars on so many human bodies and spirits as well as the deep scars on the country as a whole, found themselves unable to remain onlookers. They came to acknowledge their own complicity, their own weakness, and accepted their own need for healing.

13


It is in this spirit of listening, sharing and acknowledging its own need for reconciliation, that the Commission invites its fellow South Africans to share a commitment to reconciliation and unity.

n
Prevention of gross human rights 



violations in the future

14


One of the essential goals of the Commission was to ensure that there would be no repetition of the past. For reconciliation to have any chance of success, it is imperative that a strong human rights culture be developed. The Commission recognises, however, that for such a culture to become a reality, a number of simultaneous actions will have to take place.

The records of the Commission’s proceedings, this report and the recorded audio and video tapes of the public hearings form a rich contribution to the public memory, and should be made available in the widest possible way. Museums which celebrate different aspects of the past should be established and maintained.

The Commission recommends that government accelerate the closing of the intolerable gap between the advantaged and disadvantaged in our society by, inter alia, giving even more urgent attention to the transformation of education, the provision of shelter, access to clean water and health services and the creation of job opportunities. The recognition and protection of socio-economic rights are crucial to the development and sustaining of a culture of respect for human rights.
In regard to the creation of job opportunities, the Commission appreciates that the private sector as well as government will have to play a leading role. Two areas which the Commission asks government to consider are the establishment of a Peace Corps and a more focused emphasis on public works which, by definition, would be labour intensive.

It will be impossible to create a meaningful human rights culture without high priority being given to economic justice by the public and private sectors. Recognising that it is impossible for the public sector alone to find the resources required to expedite the goal of economic justice, the Commission urges the private sector in particular to consider a special initiative in terms of a fund for training, empowerment and opportunities for the disadvantaged and dispossessed in South Africa.

Further, the Commission recommends that a scheme be put into place to enable those who benefited from apartheid policies to contribute towards the alleviation of poverty. In submissions made to the Commission, a wealth tax was proposed. The Commission does not, however, seek to prescribe one or other strategy, but recommends that urgent consideration be given by government to harnessing all available resources in the war against poverty.

Recognising that racism underlies many of the rifts and divisions still present in society, the Commission recommends that government institutions as well as the private sector and civil society take all possible measures to overcome racism. Such measures should include policies and practices of transformation and development with regard to structures, culture and attitudes.

One factor militating against the establishment of a human rights culture is the high incidence of serious crime. Security of person and property is a fundamental human right. To address the unacceptably high rate of serious crime, government is requested to give consideration to the introduction of community policing at all levels as a matter of urgency.

Another barrier to the creation of a human rights culture in South Africa is the extent of widespread corruption in both the private and public sectors. If there is to be an enthusiastic response by the general public to the war against poverty and crime, there has also to be a corresponding ruthless stand against inefficiency, corruption and maladministration at every level of the public and private sectors.

The rule of law – that principle which ensures that no edict of state may overrule the rights of citizens, is now specifically protected in the Constitution. Even if conditions require the proclamation of a state of emergency, no one should be able to be held incommunicado and without being charged, or in circumstances where they are vulnerable to torture and severe ill treatment. In addition, government should never again pass legislation indemnifying the police or other security forces against prosecution or civil claims for illegal actions carried out in support of the state, even under a state of emergency.

Where human relations are strained by war, meaningful human rights enforcement requires constant vigilance, and an unyielding commitment to sanctions – no matter how worthy the cause for which one is fighting.2 

n
Accountability
Where amnesty has not been sought or has been denied, prosecution should be considered where evidence exists that an individual has committed a gross human rights violation. In this regard, the Commission will make available to the appropriate authorities information in its possession concerning serious allegations against individuals (excluding privileged information such as that contained in amnesty applications). Consideration must be given to imposing a time limit on such prosecutions.

Attorneys-general must pay rigorous attention to the prosecution of members of the South African Police Service (SAPS) who are found to have assaulted, tortured and/or killed persons in their care.

In order to avoid a culture of impunity and to entrench the rule of law, the granting of general amnesty in whatever guise should be resisted.

n
Healing and rehabilitation
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Recognising that victims and perpetrators alike need healing, the Commission recommends that all possible steps be taken to achieve this:

Several non-governmental organisations (NGOs) exist to assist victims and survivors, and these should be encouraged and helped to extend their services and share their skills and knowledge.

Clinics and appropriate services should be established to facilitate the rehabilitation of perpetrators. Such clinics would assess the need for psychiatric and psychological counselling and make arrangements for such treatment to be administered. (The Commission noted that there was a serious lack of such facilities.)

Reintegration and rehabilitation

16


Recognising that the promotion of national unity and reconciliation will require the rehabilitation of people of all political perspectives and their reintegration into society, the Commission recommends that:

Strategies be devised for reintegrating perpetrators into society. In this regard they may assist in community-based projects involving the communities who were wronged, offering either donations or their skills and time.

Where people were accused of having been collaborators or informers, and had their lives destroyed as a result, a process should be established whereby their situation can be remedied. Political parties, community organisations and other bodies involved should take action, possibly in the form of ceremonies or mediation, to facilitate a public process of reintegration and forgiveness.

Communities should be assisted in preparing to accept such persons back into their midst.

Lustration

17


The Commission gave careful consideration to the possibility of lustration as a mechanism for dealing with people responsible for violations of human rights. As used in several Eastern European countries, lustration (from the Latin meaning to illuminate or to purify by sacrificing or purging) involves the disqualification of such persons from certain categories of public office, or their removal from office. Other international and South African commissions have commented on this matter. For example, the report of the Skweyiya Commission recommends that “no person who is guilty of committing atrocities should ever again be allowed to assume a position of power”.3 
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The current opinion in International Law is that lustration should be limited to positions in which there is good reason to believe that the subject would pose a significant danger to human rights, and that it should not apply to positions in private organisations.

19


The Commission decided not to recommend lustration because it was felt that it would be inappropriate in the South African context.

Commercial publications

20


Those who publish works for commercial sale which have drawn or will draw substantially upon the statements, testimony and submissions of victims of violations of human rights have a responsibility towards such victims.

The Commission recommends that a portion of the profits derived from such publications be contributed to the President’s Fund for Reparations and Rehabilitation.

Promotion of a human rights culture

21


To enhance the development of a human rights culture, which is a cornerstone of reconciliation, the Commission recommends that:

The government recommit itself to regular and fair elections.

The government recommit itself to open, clean and transparent governance.

The government re-examine the reform and strengthening of state institutions in order to reinforce the protection of human rights. Consideration should be given to the establishment of human rights bureaux in government ministries and to increasing the resources granted to independent watchdogs, especially the office of the Public Protector.

human rights curricula be introduced in formal education, specialised education and the training of law enforcement personnel. These curricula must address issues of, amongst others, racism, gender discrimination, conflict resolution and the rights of children.

the government give serious consideration to the possibility and desirability of including the Youth, Gender and Human Rights Commissions in a single Human Rights Commission so as to improve efficiency, co-ordination and cost-effectiveness; also that such a body be adequately financed and equipped to function effectively and independently, while complying with principles of openness and accountability.

as the work of the Commission and its Report are vital resources for human rights education, government ensure that the contents of the Report are made as widely available as possible to all sectors and language groups of our country. This could be done in partnership with civil society and should include audio and video tapes, to ensure that those who cannot read or write have access to the Report.

Academics, journalists and research institutions be encouraged to undertake quantitative analyses of the data given to the Commission as a basis for under-standing the motives and perspectives of those engaged in the conflicts of the past. Research and field-based initiatives aimed at promoting a better understanding between people of different persuasions should also be encouraged.

n
Reparations and rehabilitation4  
22


The granting of reparation awards to victims of gross violations of human rights adds value to the “truth-seeking” phase by:


a


enabling the survivors to experience in a concrete way the state’s 


acknowledgement of wrongs done to victims and survivors, family members, communities and the nation at large;


b

restoring the survivors’ dignity;


c

affirming the values, interests, aspirations and rights advanced by those who suffered;


d


raising consciousness about the public’s moral responsibility to participate in healing the wounded and facilitating nation-building.
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Thus the Commission recommends that:

A structure be developed in the President’s office, with a limited secretariat and a fixed life-span, whose function will be to oversee the implementation of reparation and rehabilitation policy proposals and recommendations. The functions of the proposed secretariat will require co-operation with a number of ministries whICH have a long-term mandate to integrate services and activities. The secretariat will also apply itself to:

•

facilitating mechanisms for financial reparation;

•

facilitating the issuing of death certificates by the appropriate ministry;

•

expediting exhumations and burials by the appropriate ministry;

•

facilitating the issuing of a declaration of death in those cases where the 



family members request it;

•

facilitating the expunging of criminal records where the political activity 



of individuals was criminalised;

•

facilitating the resolution of outstanding legal matters related to 




reported violations;

•

facilitating the renaming of streets and community facilities in order to 



remember and honour individuals or significant events;

•

facilitating the building of monuments and memorials AND THE DEVELOPMENT 



OF MUSEUMS to commemorate events of the past.

The government declare a National Day of Remembrance.
The President, in consultation with organised business and civil society at large, establish a trust fund whose finances will support reparation and restitution initiatives as prioritised by different ministries and civil society.

n
Organisation, administration and 



management
24


To build, protect and maintain a new human rights culture in line with the new dispensation in South Africa, the Commission recommends that:

Corporate and government structures commit themselves to the transformation process with renewed vigour. The Commission welcomes the principles encapsulated in the Employment Equity Act, while recognising the need for government, business and labour to find viable ways to implement its provisions, prior to the promulgation of the Act. The principles of affirmative action and employment equity are essential to the transformation process. To facilitate this, training in career development and professional skills for all sections of South African society need to be given priority. Special attention, in this regard, needs to be given to the eradication of inefficiency and the promotion of a culture of hard work and honesty.

The government must ensure that the rule of law, human rights practice, transparency, accountability and the rooting out of corruption and other forms of criminality at all levels of society are seriously addressed.

n
Prisons
25


Apart from the need for greater security at all our prisons, it is the view of the Commission that the bureaucratic organisation of the Department of Correctional Services makes it particularly difficult to institute the appropriate initiatives to promote transformation. The relatively closed institutional culture of Correctional Services also makes it difficult to ensure that the moral and legal imperatives of law are implemented at the level of daily practice. The authority of prison officers and even that of heads of prisons tends, in practice, to derive from the prison hierarchy and an entrenched culture within which gross violations of human rights occurred in the past, rather than the norms of prison law, human rights law and the Constitution.

Training of prison personnel

26


The Commission recommends that:

Prison officers receive human rights training, as a basic guide for treatment of prisoners and the management of the prison systems.

Prison staff be adequately trained in prison law, their duties and responsibilities, ethics and conflict resolution.

Prison staff receive training in creative and humane ways of motivating prisoners to regain their human dignity and co-operate with the rehabilitation programmes in prisons.

All prison staff involved in the health care of inmates receive appropriate training to enable them to understand and deal with the mental stress of imprisonment.

Rehabilitation of prisoners

27


The Commission recommends that:

Skills training for prisoners become a priority.

All inmates be informed of their basic rights and receive a copy of the Constitution and the Bill of Rights in the language of their choice. They should also have access to independent legal advice.

All prison warders receive training which will enable them to recognise the basic needs of prisoners in this regard.

Prisoners receive training in human rights and non-violent ways of conflict resolution.

Counselling be made available to all prisoners.

Prisoners have access to literacy classes and skills training. Work sessions should be designed to promote rehabilitation, rather than simply being punitive hard labour.

Health care5  

28


The Commission recommends that:

Prisoners be allowed access to medical practitioners of their choice (at their own expense).

International standards
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The Commission recommends that:

The Department of Correctional Services publicly reaffirm its commitment to international standards of penal reform and encourage the public to ensure that these standards are upheld.

Solitary confinement and other forms of isolation, deprivation of food and exercise, and other cruel, inhuman and degrading treatment be eliminated. In this regard, the Commission notes with concern the establishment of the maximum security facility known as C-Max, where conditions of detention amount to almost complete sensory deprivation.

Public awareness and monitoring
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The Commission recommends that:

Local and international watchdog organisations be encouraged to make information available on prison conditions in South Africa and elsewhere and recommend strategies for penal reform.

An independent monitoring body, with statutory powers, be introduced to monitor all prisons, police cells and other places of detention. This body should report to Parliament on a regular basis.

Restraints on media coverage of prisons be reconsidered to enhance transparency about the conditions in and management of prisons.
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Responsibility for developing and implementing these recommendations, and for monitoring their implementation, rests primarily with:


a


The Department of Correctional Services;


b


The Department of Health;


c


Professional organisations representing health professionals;


d


Unions representing prison staff;


e


Organisations representing the interests of prisoners.

n
Faith communities
32


Faith communities enjoy a unique and privileged position in South African society. They are widely respected and have far-reaching moral influence. As such, they should play a key role in healing and reconciliation initiatives.

Healing

33


The Commission recommends that:

Religious communities organise ceremonies designed to enable people to acknowledge their different levels of involvement in the human rights violations of the past. These services should be held at denominational, ecumenical and inter-faith levels and should be organised locally, regionally and nationally.

Religious communities explore the possibility of joining with other organisations of civil society in setting up trauma centres and counselling initiatives.

Redistribution of skills and resources

34


The Commission recommends that:

Religious groups utilise the skills enjoyed by of many of their members, to provide training and leadership skills to disadvantaged communities.

Religious communities from different racial and class groups seek ways of sharing material resources.

Religious communities undertake a ‘land audit’, identifying land in their possession (including glebes) which can be made available to the landless poor.

Where religious communities have acquired land as a result of apartheid legislation, this land be returned to its rightful owners.

Religious communities consider creating a general fund, to be financed in proportion to their resources, that can be used for the victims of past abuses.

Religious communities explore ways, in consultation with government, of resuming their involvement in education, health care and community development, as part of a commitment to nation building.

Reconciliation

35


The Commission recommends that:

Different religious groups seek ways to communicate with one another as a basis for eliminating religious conflict and promoting inter-religious understanding.

Religious groups seek ways of incorporating marginalised groups into their communities as a way of addressing the problems contributing to various forms of asocial behaviour.

Faith communities promote a culture of tolerance and peaceful co-existence.

Forms of worship be explored which transcend language and cultural differences.

Religious communities take the initiative to expose members from predominantly white and black communities to one another.

Religious groups, in consultation with other NGOs, establish institutional forums to promote reconciliation. Specific attention should be given to the establishment of a Peace Corps, not only as a means of helping communities in need, but also for developing the skills of less privileged youth. Such a body could also be used to expose more privileged members of the community to the needs and the living conditions of the majority of South Africans. Given the racial and ideological conflict prevalent in the country, the Peace Corps should include conflict resolution and peacemaking as an integral part of its curriculum.

Religious communities develop theologies designed to promote reconciliation and a true sense of community in the nation. Particular consideration could to be given to:

•

the role of whites as the beneficiaries of apartheid, with regard to 




reconstruction and reconciliation;

•

the empowerment of black people and those who have suffered gross 



violations of human rights to move beyond ‘victimhood’ in regaining their 



humanity;

•

the characteristics of good citizenship, the rule of law and the ‘common 



good’ in society;

•

the articulation of a global ethical foundation which is in keeping with the 


major beliefs of the various religions.
Relationship with the state

36


Given the strained relations which existed between at least some churches and the security forces concerning the chaplaincy services, and what was effectively the absence of chaplains of other faiths, the Commission recommends that:

those agencies of the state which either receive or appoint chaplains, meet with all faith communities in order to address the following concerns:

•

the independence of religious chaplains, especially in the military and police 

services, to teach the tenets of their faith in an unhindered manner;

•

the dual loyalty which chaplains have traditionally had to the agency they 


are required to serve and the religious organisation to which they belong;

•

ways of ensuring that no particular faith enjoys privileges not offered to all 


faiths;

•

options for promoting an understanding between religious groups;

•

the creation of an agreement designed to avoid chaplains being identified 



too closely with the institution to which they are appointed. To ensure this, 


chaplains should not wear the uniform of the state institution which they 



serve, nor hold military or other institutional rank;

•

the need to ensure that all theological and religious literature be the 



responsibility of faith communities, provided it passes scrutiny by an inter-



faith body to ensure that it does not contain derogatory material about 



other faiths.
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Responsibility for developing and implementing these recommendations, and for monitoring their implementation, rests primarily with:


a


Faith communities, both individual members and congregations, and overseeing bodies, e.g. general assemblies, synods etc;


b


The South African National Defence Force (SANDF);


c


The SAPS.

n
Business
38


The huge and widening gap between the rich and poor is a disturbing legacy of the past, which has not been reduced by the democratic process. It is morally reprehensible, politically dangerous and economically unsound to allow this to continue. Business has a particularly significant role to play in this regard.

Restitution

39


The Commission recommends that:

Consideration be given to the most appropriate ways in which to provide restitution for those who have suffered from the effects of apartheid discrimination, for example as a result of racism, gender discrimination, job reservation, group areas legislation, the effects of the migrant labour system, inferior wages and inadequate or non-existent social benefits.

The feasibility of the following as a means of empowering the poor should be considered:

•

a wealth tax;

•

a once-off levy on corporate and private income;

•

each company listed on the Johannesburg Stock Exchange to make a 




once-off donation of 1% of its market capitalisation;

•

a retrospective surcharge on corporate profits extending back to a date TO


be suggested;

•

a surcharge on golden handshakes given to senior public servants since 1990;

•

the suspension of all taxes on land and other material donations to 




formerly disadvantaged communities.
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In spite of the various clauses contained in the Constitution relating to the judiciary, and in spite of the substantial steps taken since 1994 by the Ministry of Justice to review the justice system, serious problems still remain with regard to access to justice and the general administration of justice.

48


The Commission has analysed the various submissions by members of the judiciary and magistracy, NGOs and government with regard to these issues, and has incorporated these, where appropriate, into the following recommendations. These recommendations are brief and merely direct attention to the most important areas requiring attention.

Access to justice for victims of crime

49


The victims of crime are the most neglected and disempowered of the role-players in the legal system. They are not being adequately served by the criminal justice system for a number of reasons, including:

•

the absence of a professional, motivated and appropriately staffed national 


police service;

•

the inability of the prosecutorial system to prosecute effectively and ensure 


criminal convictions in a manner that will change the current perception of 


criminals and potential criminals that their wrongdoing is unlikely to be 



detected and punished;

•

the inability of the Department of Correctional Services to carry out its role 


of effectively incarcerating awaiting-trial and convicted prisoners.
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The Commission thus recommends that:

The feasibility of establishing a serious crimes compensation fund, as exists in countries like Australia, be examined.

A code of conduct for prosecutors be drawn up, to ensure in particular that the interests of victims are properly considered. The code of conduct should be aimed at assisting and empowering victims by:

•
advising them on complaints and remedies;

•
advising them about the merits and demerits of their particular case;

•
informing them of their rights to compensation under section 300 of the 


Criminal Procedure Act, in terms of which financial compensation may be 


payable by a convicted person to a victim;

•
updating them regularly concerning developments in the case;

•
preparing them to give evidence in court, and for cross-examination; enabling 

prosecutors to carry out an effective and efficient prosecution.

Access to justice for accused persons
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Although accused persons have a constitutional right to legal representation, the way in which this is implemented is often unsatisfactory. Legal representation is one of the most important protections against abuse of suspects by the police and criminal justice system. The Commission thus recommends that:

Further attention be given to the role played by the Legal Aid Board and the system of public defenders, to ensure that at least a consistent minimum standard of legal representation is extended to accused persons.

Public defender offices be set up in all the main centres in the country.

The option of compulsory community service for law graduates, and student practice rules for law clinics, be explored to augment the public defender program.

Public Defenders be independent from the prosecution arm of the Department of Justice, so as not to compromise their services.

Legislation which restricts the rights of defendants to bail be resisted.

Legitimate concerns about the inappropriate granting of bail to accused persons who have previously committed offences while on bail, be addressed through thorough police investigation of the status of those applying for bail and the proper training of magistrates and prosecutors in the application of bail procedures, rather than by amending the law.

Prosecutors, magistrates and judges disallow evidence obtained through unlawful methods.
Co-ordination and supervision
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The Commission recommends that:

Law students working in law clinics be entitled to admission under student practice rules, to assist the delivery of legal aid services in the district magistrate’s court.
Training and education
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The effective administration of justice demands training, not only to facilitate the efficiency of prosecutorial and other duties, but also of a more general nature, to ensure that judicial officers understand and uphold the values and principles contained in the Constitution. The Commission thus recommends that:

ALL personnel within the justice system (from clerks to judges) undergo intensive training in the values of the new South African Constitution and in the requirements of international law and standards, including the United Nations Basic Principles on the Independence of the Judiciary. Ongoing training should include sensitisation to human rights principles, including gender-specific abuse and appropriate responses. Care must be taken that the independence of judges is not compromised by any training process.

Training of prosecutors and magistrates be undertaken by both the Justice College and local universities.

Training of magistrates be undertaken separately from that of Judges.

Training of Judges be conducted by Judges together with academic institutions, rather than by the Justice College. Judges already trained in constitutional and human rights issues should assist with the training.

Magistrates be properly trained to apply the new bail procedures in the context of the Constitution, to ensure that the interests of the public are balanced against those of the accused.
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The manner in which the legal profession develops in South Africa is to some extent determined by how those at its entry point are introduced to the system. Creative use of senior law students, e.g. as public defenders for unrepresented accused, could ensure that students graduate with appropriate practical experience. The Commission thus recommends that:

Law schools review their courses to ensure that the interests of all South Africans are served. Consideration must be given to increasing practical training and/or the introduction of compulsory community service as requirements for graduation.

Law students be given a greater understanding of human rights law and more intensive training in legal ethics. 

The Magistrates’ Commission attempt to attract private practitioners to the bench, so that it is no longer dominated by magistrates whose training is mainly in the area of prosecutions.

All police officers be imbued, through training and the introduction of a code of ethical practice, with an ethos of service in a democratic state and under a culture of human rights.

Investigating officers be trained in proper forensic investigation techniques, to replace the current practice of extracting confessions under duress, through violence and by other irregular and unorthodox methods.

The work of the Detective Academy be expanded as rapidly as possible.

The standard of training of court interpreters be improved. Tertiary academic institutions should develop multi-disciplinary undergraduate training courses (involving, amongst others, applied linguistics departments and law faculties), to ensure that more highly skilled court interpreters are trained. Salaries must be commensurate with skills and responsibilities.

People who have paralegal diplomas be certified by a paralegal institute. Once certified, they should be able to appear in the lower courts on basic matters such as bail applications and remands, and should also have prison visiting rights. Paralegals should be integrated into the proposed Legal Aid Board scheme.

Specialist prosecutorial task teams be established to address serious endemic crime, such as taxi violence, drug trafficking, car theft and licensing syndicates and political violence. Such units should have similar powers and independence to those of the Independent Complaints Directorate. The work of special investigative teams, e.g. the Investigative Task Unit in KwaZulu-Natal, is nullified if the results of investigations are not appropriately pursued in the prosecutorial phase.

Witness protection

Protection of complainants
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In many cases victims are unwilling to lay charges because of fear of reprisals from the persons whom they implicate. The current system of witness protection is dysfunctional and inhibits successful prosecutions. The establishment of a fair, efficient and all-embracing programme is seen as a matter of urgency.

Protection of other state witnesses
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The exposure of politically motivated human rights abuses has only been possible as a result of perpetrators coming forward and “blowing the whistle” on their organisations’ activities. Similarly, if organised crime is to be combated, those involved in crime syndicates will have to come forward. This is only likely if such persons are assured of comprehensive witness protection.

Juvenile offenders
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A growing number of accused persons appearing on a daily basis in South African courts are juveniles. The Commission thus recommends that:

More extensive probation services be made available, to ensure that juveniles receive appropriate sentences.

Secure places of safety for awaiting-trial juvenile offenders be constructed as a matter of urgency.

The police make proper efforts to trace the relatives of juveniles who have committed crimes outside the magisterial districts in which they live.

The possibility of law students acting as public defenders to represent juvenile offenders in court be explored, even before the introduction of student practice rules.
Representivity
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The Commission recommends that:

Imbalances in the racial and gender composition of judges in the high court be urgently addressed.

A fast-track judicial training program be introduced for black and woman advocates, attorneys or academics who aspire to judicial appointment.

An attempt be made to attract more private practitioners to an appointment on the bench.
Imbalances in the gender composition of the Magistracy be addressed.

Because most magistrates presently sitting have only state prosecution experience, magistrates be appointed from private practice.

Courts of chiefs and headmen
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Many civil legal matters in South Africa are decided by bodies outside the formal court structure, namely tribunals administered by chiefs in the former homeland areas, under laws dating from the colonial period. The Commission thus recommends that:

An urgent audit of these courts and their personnel be undertaken by the Department of Justice in co-operation with the provincial ministries of Traditional Affairs.

Despite the fact that such courts do not have criminal jurisdiction, the de facto position is that, in many areas, this right has been assumed and corporal punishment and other illegal sanctions are routinely imposed. This practice must be ended as a matter of urgency.

The Department of Justice carefully monitor the administration of justice at this level.

It be ensured that these tribunals respect the rights established by the Constitution, including the right to due process. Codes of practice, including rules pertaining to written records, must be implemented.

Informal courts
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Informal courts or “people’s courts” were established in many townships, especially during the 1980s, partly in response to the perceived illegitimacy of the state-sanctioned court system. In general they were repressive and did not comply with the basic requirements of the rules of natural justice. There is ample evidence of a reversion to alternative structures for exacting “justice” as delays in the criminal justice and policing systems increase. The Commission thus recommends that:

Steps be taken to inhibit the reappearance of the “people’s court” phenomenon, and that the Department of Justice should, as a matter of urgency, establish conflict resolution and mediation structures at community level.
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Responsibility for developing and implementing these recommendations, and for monitoring the implementation thereof, rests primarily with:


a


The Ministry and Department of Justice;


b

The Ministry and Department of Safety and Security;


c


The Law Society of South Africa;


d


Tertiary academic institutions;


e


NGOs involved in the law;


f


Professional organisations representing the legal profession.

n
Security forces
Intelligence services
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The Commission had little success in its efforts to access the archives of the former National Intelligence Service. It is therefore the recommendation of the Commission that:

a comprehensive analysis by independent researchers be undertaken into both the scope and content of the remaining archival holdings of the intelligence services of all divisions of the security forces.

Once such an analysis has been completed, these documents be subjected to the National Archives of South Africa Act No 43 of 1996 (the Archives Act) and be transferred to the National Archives.

These structures be required to deliver an annual report to Parliament regarding their activities.

All expenditure by these services be subject to regular audits by the Auditor General.

The ministers tasked with the oversight of the respective intelligence services also be responsible for ensuring that all gathering of intelligence is done in terms of the Act governing such activities, and that no intelligence-gathering in relation to legitimate political activity be tolerated.

That the National Intelligence Co-ordinating Committee (NICOC) ensure that all intelligence is shared openly and thoroughly between the respective divisions of the security forces. 

That all manuals used by the security forces be reviewed and altered to conform to the new Constitution.

South African National Defence Force
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The Commission’s hearings into activities of the SADF showed that the secrecy with which the SADF operated provided the basis for operations and programmes that led to gross human rights violations. The Commission therefore recommends that:

Members of the SANDF should not be entitled to engage in any covert activities not specifically AUTHORISED by the Minister of Defence as well as a Minister with an unrelated portfolio, and that spending on such covert activities be subject to the same auditing process as other expenditure.

A Judicial Commission of Enquiry be established with regard to Project Coast, to investigate the following matters:

•
whether the street drugs produced by companies related to the Chemical and 

Biological Warfare (CBW) programme, as well as the drugs purchased outside 

of South Africa, were destroyed or whether they ended up on the streets of 


South Africa;

•
whether the directors of companies linked to Project Coast were party to 


fraudulent activities using state funds;

•
whether information relating to the CBW programme was copied onto optical 

disks that are currently in a safe in Pretoria, and whether unauthorised 


copies of these disks exist;

•
Any other issues not fully canvassed by the Commission or the criminal Trial 


of Dr Basson.

That all aspects of the CBW programme still in existence be dismantled and all activities be discontinued, and that the manufacture and research of substances intended for use as crowd control mechanisms be ceased.

That an appropriate policy be put in place to ensure that the financial transactions of the military are regularly audited.

That the SANDF cease to make use of front companies for their operations.
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The civil education programme that has been proposed in the Defence White Paper is a positive initiative to prevent future human rights abuses by members of the security forces and to encourage and instil an understanding of human rights values in the population at large.

The Commission recommends that this programme be implemented rigorously.
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The onus is on government to ensure that any members of the security forces found to have committed human rights abuses or engaged in criminal activity of any kind are decisively dealt with through the justice system.
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The Commission has had little success in its efforts to access the archives of the former South African Defence Force (SADF), despite the fact that significant holdings still remain in the custody of the SANDF. The limited access that the Commission did manage to obtain was controlled, selected and censored by the SANDF nodal point. These problems of access have been detailed elsewhere in this report and have led the Commission to conclude that its research and investigation into the activities of the former SADF were insufficient and constrained by such lack of access. Commission investigations have, however, established that the former SADF, contrary to its submission to the Commission, was significantly involved in the perpetration of gross human rights violations.

67


It is therefore the recommendation of the Commission that:

 a comprehensive analysis by independent researchers be undertaken into both the scope and content of the remaining archival holdings of the former SADF.

Once such an analysis has been completed, that these documents, presently within the archives of Military Intelligence, be subjected to the Archives Act and be transferred to the National Archives.

Policing
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The Commission found that members of the SAPS were responsible for a substantial proportion of human rights violations committed during its mandate period. These recommendations are based on the Commission’s understanding of the role played by the South African Police (SAP) in the past and the concern that, despite all efforts to reform the SAPS and improve police performance, reports of torture, coerced confessions, deaths in custody and other human rights violations remain common occurrences. More than 370 deaths in police custody or as a result of police action were reported in the six-month period from April to September 1997. While reform within the SAPS is obviously essential, this must be accompanied by appropriate independent monitoring and proper accountability.

Provincial police services
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The Commission thus recommends that:

Provincial governments not be permitted to exercise unfettered power over provincial police services.

The Independent Complaints Directorate
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The Commission recommends that:

The Independent Complaints Directorate (ICD) be governed by new legislation, independent of general police legislation.

The ICD be genuinely independent of the Ministry for Safety and Security.

The ICD have powers to compel the SAPS and others to comply with its requests related to conducting an investigation, including powers of search and seizure.

the ICD be given the authority to bring to the attention of relevant officials any failure on the part of the SAPS to respond to ICD recommendations to take disciplinary or legal action.

The ICD be mandated to investigate corruption within the SAPS, rather than this task being allocated to a unit within the SAPS.

The ICD be given the capacity, resources and authority to conduct proactive investigations and evaluations of overall policing policies and practice, as well as to respond to complaints.

Public order policing
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Undue use of force by security forces in controlling crowds was one of the most significant causes of deaths and injuries reported to the Commission. To address this issue, the Commission recommends that:

All members of the SAPS dealing with public order incidents receive the required training, and that training standards with regard to the policing of crowds be maintained at international standards in future. Improved training will lead to greater confidence on the part of those policing crowds and gatherings, which should result in less reliance on force.

Public order policing be decentralised and integrated into the normal structures of the SAPS (as provided for in the new policy), and that the tendency to centralise and militarise this function be avoided in future.

Public education (and training of local authorities) with regard to the provisions of the Regulation of Gatherings Act, concerning rights and responsibilities in respect of gatherings, be continued and expanded, especially for elections, public holidays and other regular public events.

Any person or party who contravenes the Regulation of Gatherings Act be prosecuted to ensure compliance with the new approach.

The police establish an inspectorate, either internally or within the Secretariat for Safety and Security, as well as at Provincial level, to check adherence to new national standards, and to investigate the policing of particular incidents.

The police be issued with new equipment and apparel to improve their safety and protection – the more protected the police officials feel, the less likely they are to use force or act aggressively.

The SAPS enhance internal procedures to ensure accountability for the storage and use of weapons and ammunition.

Post-incident investigation become standard procedure in all cases where force was used.

The SAPS create, equip and train camera teams to film every incident where the police are deployed for crowd management. This would be a useful device for improved accountability as well as for debriefing and training of the police officials themselves.

The legislation concerning the carrying of weapons in crowds should be fully enforced at all times.

The public order policing component of the SAPS be encouraged to implement a meaningful affirmative action strategy to improve representivity at senior levels.

Case studies of past incidents of bad practice by the former SAP and homeland police in the policing of gatherings be used in training.

Police involvement in crimes
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Where it is alleged that a serious crime was carried out by or with the acquiescence of police, the Commission recommends that:

Police officers from outside the area involved be brought in to investigate.

Proper disciplinary measures be taken against police who abuse their powers.

Indemnity for police who engage in unlawful activity in support of the state, even during a state of emergency, be eradicated.

Attorneys-general rigorously prosecute SAPS members who are found to have assaulted, tortured or killed persons in their custody, and that any members of the SAPS found to have repeatedly been accused of having used force in the questioning of suspects or any persons in their custody, be subject to an internal investigation, which may result in prosecution.

Recruitment and training
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The Commission recommends that:

Professionalism and motivation be enhanced, and susceptibility to corruption and unlawful practices be minimised, by promoting employment practices that encourage more educated, literate and professional candidates to apply for employment and to remain in employment with the SAPS. Particularly, immediate attention should be given to salary issues to encourage better candidates to apply for and remain in the employment of the SAPS.

All police officers be imbued, through training and the introduction of a code of ethical practice, with an ethos of service in a democratic state and under a culture of human rights.

Investigating officers be trained in proper forensic investigation techniques, to replace the current practice of extracting confessions under duress, by violence and other irregular and unorthodox methods.

The work of the Detective Academy be expanded as rapidly as possible.

The SAPS and correctional services
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To maintain control and continuity in the dealings between the SAPS and the Department of Correctional Services, the Commission recommends that there be closer liaison between the two departments. For example, at present, sentenced prisoners are paroled at the discretion of the Department of Correctional Services. 
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It is recommended that:

The release of such persons should be in consultation with the courts that sentenced them.
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In addition, it is recommended that 

•
a social worker be responsible for an investigation of the environment into 


which the prisoner is to be released;

•
there be an assurance that the prisoner will have a means of livelihood;

•
a record of complete rehabilitation is made available;

•
the government take responsibility for training of prisoners and to ensure 


that they are equipped for life outside the prison;

•
the Department of Correctional Services check whether the prisoner has 


breached any parole conditions in the past;

•
the investigating officer, magistrate and Correctional Services official 


examine the circumstances of the prisoner to be paroled.

Security companies

77


The Commission recommends that:

The relevant parliamentary committee review and investigate the state of the security industry with the aim of increasing controls on the industry and ensuring an industry-wide code of conduct.

Improved control over ownership and use of guns.
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Noting that many deaths and injuries reported to the Commission, as well as many occurring after the end of the mandate period, were caused by guns, the Commission recommends that:

Existing controls over the ownership and use of guns BE extensively reviewed.

n
The health sector
79


Millions of South Africans were denied access to appropriate, affordable health care during the period under review. Health care workers, through acts of commission and omission, ignorance, fear and failure to exercise clinical independence, subjected many individuals and groups to further abuse. Fundamental reforms in the health care delivery system, legislative controls, monitoring and accountability mechanisms, and the training of health professionals are required.

Legislation
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The Commission recommends that:

All legislation pertaining to health care focus on primary health.

Present health care legislation be reviewed, and future legislation developed, taking into account the need for transparency, evaluation and monitoring, the rights of service users and the primacy of confidentiality.

Professional standards of conduct
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The Commission recommends that:

A uniform code of conduct for health professionals be developed, implemented, and taught in all health science faculties.

The statutory councils ensure that all health professionals registered with those councils are familiar with the professional standards to which they must adhere. Health professionals must be held accountable if they violate these standards.

Health professionals engage in “self-audits” of their professional conduct by meeting regularly in small facilitated groups to discuss ethical and human rights dilemmas.

Training
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The Commission recommends that:

Health science faculties establish programmes aimed at increasing the number of black under- and postgraduate students. This may require bridging programmes, financial assistance, tutors, mentoring etc.

Training in human rights be a fundamental and integral aspect of all curricula for health professionals. This training should address factors affecting human rights practice, such as knowledge, skills, attitudes, and ethical research practices. Knowledge of and competence and proficiency in the standards (both national and international) to which doctors will be held accountable should be a requirement for qualification and registration

The content of the oaths pertaining to health care and the ethical principles embodied in them be taught as part of undergraduate training from the earliest opportunity possible. This facilitates an interaction with the principles espoused and an opportunity to question and implement them during the training period.

Continuing Medical Education programmes include a review of human rights and ethical issues and developments.

Safeguards for vulnerable health professionals
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In order to ensure that health professionals who work in situations in which they have dual loyalties are not complicit in committing human rights abuses, the Commission recommends that:

Appropriate ongoing training in institutional health care and human rights be mandatory for all health professionals working in public facilities.

Training be developed for non-medical prison staff, SANDF members and police, to facilitate a mutual understanding of the duties and obligations of health professionals working in those environments. This will support professional and ethical health practices.

Standards and norms that uphold human rights be developed for institutional health care. These need to be put into operation via regular independent audits.

The Department of Health assume de jure and de facto control of prison and detainee health care, military health care, state mortuaries and forensic services. (Those responsible for forensic services should not also be responsible for providing health care to prisoners and detainees, as is presently the case.) In other words, health professionals working in these environments must be employed by, report to and be professionally accountable to the Department of Health.

Health care services in prisons
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The Commission recommends that:

The role, responsibilities and obligations of individuals responsible for the health care of prisoners and detainees, both in prisons and police cells, be clearly defined and accepted by all police and prison staff.

An audit of district surgeons currently employed by the Department of Health be carried out, to ensure that those who participated in or colluded with human rights violations in the past are no longer in a position to offer treatment to detainees and prisoners. (Note: this is not a recommendation that such people should no longer be allowed to practise, only that they be removed from situations in which they might be vulnerable to collusion.)

The medical records of prisoners and detainees be inaccessible to non-medical prison staff and/or police, unless the health professional in charge deems SUCH ACCESS TO BE in the interests of the patient.

Medical examinations of prisoners and detainees take place in private, unless the patient or the health professional performing the examination requests otherwise.

Regular independent reviews of health care in prisons and other places of incarceration, military installations and mental institutions be conducted.

An independent line of authority be established to advise, guide and support district surgeons and other prison health care personnel facing controversial ethical decisions.

Compulsory refresher courses for prison health care workers focus on ethics, mental health issues, human rights and the specific health needs of prisoners.

The format of documentation completed by health professionals providing health care for prisoners and detainees specifically include sections on allegations of torture or abuse, evidence of such abuse and how the allegations are being investigated. All allegations of abuse must be reported to an independent monitoring body. Failure to report abuse should be a disciplinary offence.

Medico-legal services
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The Commission recommends that:

There be uniform standards of training for all staff required to perform post mortems or other forensic examinations.

Custodial care and forensic services be separated. To prevent a conflict of interests, professionals who provide health care to prisoners and to others incarcerated or detained should not have forensic responsibility.

The legislation governing forensic psychiatry be revised, the secrecy clause related to forensic psychiatry be lifted, and forensic psychiatry services be reviewed.

The state fund an independent forensic service for the use of the family of anyone who dies in custody. The families be informed of their right to have an independent forensic pathologist present at a post mortem.

There be regular independent audits of the police mortuaries and forensic pathology laboratories. 


Police mortuaries and forensic laboratories be adequately equipped. The absence of X-ray facilities, for instance, in the majority of mortuaries is noted with concern.
Mental health
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The Commission recommends that:

Mental Health be given priority as a national concern and be brought into the Primary Health Care System.

Mental health services be accessible to all South Africans, with particular emphasis on the rural areas.

The focus of mental health services be shifted from the almost exclusively one-on-one therapy model, to become community based. Different care and therapy modalities be explored and instituted, particularly traditional and indigenous modes of treatment. Community counsellors and family members be involved in care provision. Service users must be included in decisions about service provision.

The quality and type of care provided in mental institutions be monitored by an independent body.

Psychometric tests which are culturally appropriate in all aspects be developed and appropriately applied.

Appropriate models for trauma counselling in the South African context be developed and implemented.

Mental health issues be taken into consideration by all appropriate ministries, for example Housing, Correctional Services, Education, and Safety and Security, in their planning processes.

Mental health services have a developmental focus.

There be increased research into the consequences of trauma related to the experience of violence. The growing body of research on post-traumatic stress disorder (PTSD) needs to be more widely shared and practically applied in social settings. Knowledge and awareness of PTSD should be encouraged in institutions, communities and the family.

The organised medical profession
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The Commission recommends that:

The Statutory Councils governing the health professions be proactive in promoting human rights.

The Statutory Councils be given a proactive capacity to investigate unethical/unprofessional conduct, without having to depend on the submission of a formal complaint.

The composition of the Councils represent society in terms of gender, race etc. and that the Councils include community representatives and members of other professions. This will ensure that the system of self-regulation, which has failed so obviously in the past, is not perpetuated. The appointment of Council members should be a transparent process which ensures the political independence of the Councils.

The disciplinary “arms” of the Councils be bodies whose members have a core of appropriate knowledge and experience; disciplinary measures and sanctions be implemented in a consistent, fair manner; the full Councils have the power to review outcomes of disciplinary enquiries and the sanction(s) imposed.

Political and functional autonomy and independence of statutory Councils be entrenched.

The Councils ensure that no legislation or policies violate the rights or dignity of patients, clients or health care professionals.

Health care professionals who oppose or draw attention to human rights abuses be actively supported and protected by statutory councils and professional organisations.

Checks and balances for state-run organisations
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The Commission recommends that:

A body on Health and Human Rights be established, consisting of health care professionals, human rights experts, consumer representatives and legal experts. This body could be appropriately located within the Human Rights Commission. It should be independent of government, professional organisations and statutory councils, but would obviously work in co-operation with these.

This body be responsible, amongst other things, for:

•
implementing health sector-related recommendations adopted by Parliament 

as a result of this Commission’s report;

•
monitoring institutional health care;

•
advising on curricula in health and human rights education;

•
receiving and dealing with reports and complaints about human rights abuses 

in the health professions;

•
creating the position of and overseeing the work of a “medical public 



protector” or ombudsperson;



•
implementing an enquiry into the legal, ethical and professional position of 


health personnel in the military, and developing clear guidelines to avoid 


conflict between Military Law and professional ethics.

This body have a mechanism to allow for ongoing confidential reporting of human rights abuses by health professionals.

Service users
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The Commission recommends that:

Current efforts to create a Patients’ Rights Charter be encouraged. The Department of Health, statutory councils and professional organisations BE REQUIRED TO engage in ongoing programmes to inform users of health services of their rights and of ways in which complaints can be lodged.

State health organisations (Department of Health and 


South African Medical Services)
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The Commission recommends that:

The disparities in health care resource allocation be redressed, with a special focus on the disparities between the urban areas and townships, as well as between urban and rural areas. This could be accomplished through a once-off tax, or slowly over time.

All employees of state-run institutions be made aware of their duties, obligations and rights.

Health care professionals exercise the privilege and responsibility of having final authority regarding decisions affecting the health of patients. This is particularly important in situations where the patient is incarcerated.

The SANDF provide appropriate mental and physical health care for those suffering from the effects of SADF actions or participation in them. Similarly, services are needed for those who participated in and suffered the results of other state-sponsored or liberation movement violence.

All health care facilities have policies that protect and promote:

•
doctor–patient confidentiality

•
clinical independence

•
institutional independence



•
patient advocacy

Research and publications
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The Commission recommends that:

The professional bodies, statutory councils, and the Health and Human Rights body (referred to above) monitor research practices, especially among vulnerable populations whose members may be unaware of their rights.

There be a prohibition against research into scientific methods of interrogation and torture.

South Africa adhere rigorously to all the stipulations of the International Conventions on Chemical and Biological Weapons, particularly those pertaining to research and development.

The South African Medical Journal (SAMJ) have editorial independence from any interest group such as the state, the Medical Association of South Africa (MASA) etc.

The editorial board of the SAMJ be broadly representative and include community representatives.
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Responsibility for developing and implementing these recommendations, and for monitoring their implementation, rests primarily with:


a

The Department of Health – national and provincial;


b


The statutory councils;


c

Professional organisations;


d


The SANDF;


e


Health science faculties;


f


The Human Rights Commission;


g


NGOs involved in health.

n
MEDIA
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State restrictions on the freedom of the media played an important role in facilitating gross violations of human rights during the period covered by the Commission’s mandate. While these restrictions were not in themselves a gross violation of human rights as defined in the Act, they denied South Africans the right to a free flow of information and ideas, and created conditions conducive to the perpetration of gross human rights violations by a range of forces. Laws and restrictions controlling the media created an atmosphere conducive to self-censorship in the white-controlled media. As a result, most journalists failed to delve thoroughly enough into allegations that gross violations of human rights were occurring, or to speak out strongly enough when evidence was uncovered.

Legislation
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The Commission thus recommends that:

There be less legislation controlling the media, rather than more.

Section 205 of the Criminal Procedure Act, which compels the revelation of sources, be repealed. This is in line with the code of conduct of the International Federation of Journalists, which stresses that the journalist should observe professional secrecy on sources of information obtained in confidence. There may be a need to devise a new formulation, which would assure the media’s right to protect a source and its integrity, as well as the state’s need for information, for instance when state security is threatened.

A thorough review of all laws be undertaken with a view to reducing restrictions on the free flow of information, on freedom of expression and on diversity of opinion. There should be no interference from government in editorial matters.

Recruitment of agents among, or payments for information from, the ranks of journalists and other media workers by any state intelligence or security agencies be prohibited by law.

Independence
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The Commission recommends that:

The independence of the South African Broadcasting Corporation, from both government and commercial pressures, be established and retained.

The independence of the Independent Broadcasting Authority from government be maintained.

Alternative media

96


The Commission recommends that:

The state promote a multiplicity of media voices in society by establishing a legislative environment and state subsidies to encourage the growth of grassroots publications and local broadcasting stations.

The established press play a leading role in helping to encourage a variety of media sources by, for instance, funding and resourcing alternative publications. Community publications should be developed along the lines of local, proven grassroots models like Grassroots, South and Saamstaan. Models from other countries such as Zimbabwe and Papua New Guinea should also be explored.
Media self-regulation
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The Commission recommends that:

The established press take steps to widen the diversity of opinions and information published in its newspapers by establishing local editorial advisory boards for its newspapers and by negotiating editorial charters with its journalists.

The print media and broadcasters introduce a condition of employment in the contracts of journalists and other media workers making it a dismissible offence to take payment from any state intelligence or security agency in exchange for information.

Journalists’ organisations and editors debate the degree to which it is permissible for journalists, in the course of news gathering, to have contacts and share information with operatives of state intelligence or security agencies. (It is recommended that, at the very least, such contacts for newsgathering purposes ought to be declared in writing to editors.)

Media employers require journalists to declare past receipt of payments from state intelligence or security agencies, and remove such journalists from covering the activities of these or similar agencies in the future.

Labour and employment issues
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The Commission recommends that:

Media employers intensify programmes of affirmative action and the empowerment of women and black media workers within the media, with the objective of ensuring that more, better-skilled and qualified black people are employed in all newsrooms and that there is a proper gender balance at all levels, managerial and professional.

The different media unions strive for a unified strategy and approach towards the media industry.
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Responsibility for developing and implementing these recommendations, and for monitoring their implementation, rests primarily with:


a


The Department of Posts and Telecommunications;


b


The South African Broadcasting Corporation;


c


The Independent Broadcasting Authority (IBA);


d


Publishing houses: Independent Newspapers, NasPers, TML;


e


The Newspaper Press Union;


f


Trade unions: The South African Union of Journalists, The Union of Black Journalists;


g


NGOs.

n
Archiving Commission material and 


public access7 
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One of the key aspects of the Commission’s work has been its commitment to transparency and public scrutiny. Its records, which are in the form of documents, video and audio tapes, pictures and photographs as well as a computerised database, are a national asset which must be both protected and made accessible.
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Sections 11(2) and 13(2)(a), of the Archives Act stipulate that no public record may be disposed of (transferred from one office to another, erased, destroyed or disposed of in any other manner) without the written authorisation of the national archivist.
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The Archives Act further requires that public records with enduring value must be transferred into the custody of the archives only when they have been in existence for twenty years. The national archivist is, however, empowered to identify records which should be transferred to the National Archives sooner, after consultation with the head of the governmental body concerned.
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The Commission thus recommends that:

All Commission records be transferred to the National Archives when the codicil to the final report is made public.

All Commission records be accessible to the public, unless compelling reasons exist for denying such access, bearing in mind that the individual’s rights to privacy, confidentiality and related matters must be respected. In this regard, particular attention needs to be given to the release or withholding of details of human rights violations statements in cases where individuals feel their safety is prejudiced.

Victims have the right of access to their own files, regardless of whether these are publicly available or not. Victims should be provided with a copy of their file if they so wish.

To facilitate the above, the Department of Justice provide public notice of the intent to transfer the records of the Commission to the National Archives. The notice should include a statement about the basic access provisions for the records.

The following guidelines be used to determine access to Commission records in the National Archives:

•
Because Commission records are less than twenty years old, access to these 

records be determined by the National Archivist in terms of section 12(1) of the 
Archives Act.

•
In the case of record categories identified as requiring protection, the 


National Archivist refer requests for access to the Department of Justice. In 

the case of all other record categories, a policy of unrestricted public 


access should be applied.

•
The following information, which is already in the public domain, be made 


available as soon as practically possible to the public: transcripts of 



hearings; reasons for amnesty decisions; public statements issued by the 


Commission; all other material already available to the public on the 



Commission’s Internet website (www.truth.org.za).

•
The National Archives take over the Commission’s Internet website, continue to 

make existing material – including the report of the Commission – available to 

the public, locally and internationally, on the website, and expand the website 

in creative ways (taking into account the fact that many Commission records 


are stored in computer files).

The government allocate adequate additional funding to the National Archives to preserve and maintain the records of the Commission. To this end, the National Archives should prepare a comprehensive budget plan on the costs of administering the Commission’s records.

The government give special support to the National Archives to facilitate the creation of decentralised, nation-wide ‘centres of memory’, at which members of the public who do not have personal access to computers can access details of the proceedings of the Commission, including transcripts and sound and video clips of hearings.
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Responsibility for developing and implementing these recommendations, and for monitoring the implementation thereof, rests primarily with:


a


The Department of Arts and Culture, Science and Technology;


b


The Department of Justice.

n
DESTRUCTION OF DOCUMENTS
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Measures must be implemented to prevent the destruction of records which form part of our history, however unpleasant. Particularly cynical is the deliberate destruction of records which may incriminate individuals or groups in power. To prevent such destruction, appropriate legal powers must be given to the state’s public archives service. The Archives Act provides the necessary legislative framework, but requires rigorous implementation.

Legislation
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The Commission thus recommends that:

The government ensure that future provincial archival legislation embodies the features of the national Act.

The government provide the National Archives with the resources it requires to implement the Act. The power to inspect governmental bodies, for instance, is rendered meaningless if the resources to exercise this right are not made available.
The government take steps to ensure that the National Archives functions as the auditor of government record-keeping. This requires that the National Archives becomes an independent agency, rather than remaining a sub-component of a single government department (presently the Department of Arts and Culture, Science and Technology). Consideration should be given to creating a National Archives unit in the office of the President or Deputy President.

The security establishment not be allowed to bypass the operation of the Act. While a special status appropriate to the sensitivity of its records would be legitimate, it should remain fully subject to the professional supervision of the National Archives.

Implementation of legislation
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The Commission recommends that:

The Ministry of Safety and Security transfer all surviving Security Branch records to the National Archives.

The National Intelligence Agency and South African Secret Service take appropriate steps to finalise the securing of all documentation pre-dating 1995 in their custody, and that such documentation be subjected to appraisal by the National Archives.

No state records pertaining to human rights abuses be destroyed without the express approval of the National Archivist, even if other disposal authorities authorise such action.

The SANDF compile a comprehensive inventory of all national security management system (NSMS) records in its custody, for submission to the National Archivist.

The South African government acknowledge that, in terms of internationally recognised archival principles, the extant records of the South West Africa Territory Force (currently in the SANDF archives) properly belong in Namibia and must be returned to the Namibian government. (It must be noted that such an agreement covering equivalent civilian records is already in place.)

The transfer to the National Archives of documentation on the Security Legislation Directorate of the Department of Justice, security detainees, political prisoners and prisoners sentenced to death be negotiated between the National Archives and the appropriate ministries.

The security establishment make every attempt to locate and retrieve documents removed without authorisation by operatives of apartheid security structures.

The National Archives be enabled to fill the gaps in official memory, through the collection of non-public records and the promotion of oral history projects (in terms of section 3(d) of the Archives Act).

The National Archives be given the necessary resources to take transfer of, process professionally and make available to the public, the records of the Commission (which in themselves fill many gaps in South Africa's social memory).
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Responsibility for developing and implementing these recommendations, and for monitoring their implementation, rests primarily with:


a


The Department of Arts and Culture, Science and Technology;


b


The Department of Justice;


c


The Department of Defence, particularly the SANDF;


d


The National Intelligence Agency;


e


The Department of Safety and Security, particularly the SAPS;


f


The Department of Foreign Affairs.

n
The liberation movements
109


The Commission notes that, while the liberation movements were motivated by a just cause in the struggle against apartheid, they nevertheless committed gross violations of human rights both inside and outside of the country.
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The Commission notes further that, in this conflict, the African National Congress was the only party which signed the Geneva Convention and its protocols regarding the conduct of national wars of liberation, that it made a conscious effort to conduct itself within that framework, and that it instituted several commissions of enquiry into its conduct.
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The Commission therefore recommends that:

The liberation movements issue a clear and unequivocal apology to:

•
each victim of human rights abuses in exile;

•
those detained without trial and those detained, tried and found to be innocent.

The liberation movements withdraw all allegations against and publicly clear the names of those detained without trial and those detained, tried and found to be innocent.

The liberation movements seek to reconcile with and reintegrate the victims of abuses.

The liberation movements seek to establish the whereabouts and fate of all those who went missing in exile, and regularly publish information about progress in these investigations.

n
INTERNATIONAL HUMAN RIGHTS

International human rights instruments
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The Commission recommends that:

South Africa ratify, in particular:

•
the International Covenant on Civil and Political Rights (ICCPR) and both its 


protocols;

•
the International Covenant on Economic, Social and Cultural Rights;

•
the United Nations Convention against Torture and Other Cruel, Inhuman and 


Degrading Treatment or Punishment.

The government engage in an internal review of policy – similar to that which occurred after the ratification of the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the attendance of a high-level government delegation at the 1995 United Nations Fourth World Conference on Women, held in Beijing, China – to determine whether South African law and practice conform to international obligations.

Renewed international consideration be given to:

•
the way in which liberation wars and civil wars are conducted.

•
the treatment of participants in armed combat in circumstances of war, civil 


war, revolutions, insurgency or guerrilla warfare.

In this era of international concern for human rights, it is necessary to examine whether it is acceptable for deserters or traitors to be executed, even if they have been tried by a tribunal. It must be borne in mind that in many such circumstances it is not possible for tribunals to comply with all the present international requirements. Minimum acceptable standards should be devised, governing conditions of detention and fair trials. The Commission found the Geneva Convention and its various Protocols to be of great assistance, but believes there is still more that could be added.

Apologies to neighbouring states
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The Commission received a number of statements from citizens of neighbouring countries, including Namibia, alleging that they had suffered gross violations of their human rights as a result of actions of representatives of the previous South African government. The Commission, lacking the resources and time to address such claims, has not made findings on such violations, nor is it recommending that reparations be paid to the victims. However, the Commission recommends that:

The suffering of such persons be considered in government-to-government negotiations.

A public apology be made to the people of our neighbouring countries for past violations.

Immediate and appropriate symbolic reparations be considered, in the form of statues or monuments, scholarships or other forms of recognition, demonstrating South African citizens’ empathy with the suffering of the citizens of our neighbouring states and appreciation of their solidarity. 

Prosecutions for apartheid as a crime against humanity
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The definition of apartheid as a crime against humanity has given rise to a concern that persons who are seen to have been responsible for apartheid policies and practices might become liable to international prosecutions. The Commission believes that international recognition should be given to the fact that the Promotion of National Unity and Reconciliation Act, and the processes of this Commission itself, have sought to deal appropriately with the matter of responsibility for such policies.

n
CONCLUSION
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This chapter concludes where it began. Reconciliation is a process which is never-ending, is costly and often painful. For this process to develop, it is imperative that democracy and a human rights culture be consolidated. Reconciliation is centred on the call for a more decent, more caring and more just society. It is up to each individual to respond by committing ourselves to concrete ways of easing the burden of the oppressed and empowering the poor to play their rightful part as citizens of South Africa.

